Amendment Number One
to the
Participating Dealer Agreement
North Carolina Department of Public Instruction (NCDPI)
This Amendment (“Amendment”) is made and entered into as of the date signed by the last party
(“Amendment Effective Date”) and amends the Participating Dealer Agreement (“Agreement”) effective
March 27, 2015, between NWN Corporation (“Participating Dealer”), and EC America, Inc. (“EC
America”). All capitalized terms used and not otherwise defined in this Amendment shall have the meaning
ascribed to them in the Agreement.
WHEREAS, Participating Dealer and EC America desire to amend the Agreement;
NOW, THEREFORE, for good and valuable consideration, the receipt and adequacy of which is hereby
acknowledged, the parties agree as follows:
1. Section 9.1 is hereby deleted in its entirety and replaced with the following:
“9.1. The term of this Agreement shall be for a period beginning on the Effective Date and ending
upon expiration or termination of the NCDPI Contract, unless sooner terminated in accordance
with this Agreement.”
Except as set forth in this Amendment, the terms of the Agreement remain in full force and effect. If any
discrepancies or inconsistencies exist between the terms and conditions of the Agreement and this
Amendment, the terms and conditions of this Amendment shall prevail.
IN WITNESS WHEREOF, the parties have executed this Amendment through their duly authorized
representatives on the dates indicated below.

NWN Corporation:

EC America, Inc.:

By:

By: __________________________________

Name: Mathew S, Niemann

Vivek Gupta
Name: ________________________________

Title: VP of Contracts

Sr. Director Business Operations
Title: _________________________________

Date: March 11, 2017

Date: _________________________________
March 15, 2017
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assistance was provided by the state employee in his or her official public capacity and that neither
such employee nor any member of his or her immediate family has any financial interest in the
outcome of this RFP;
ii. State if the Vendor or any employee of the Vendor is related by blood or marriage to an Agency
employee or resides with an Agency employee. If there are such relationships, list the names and
relationships of said parties. Include the position and responsibilities within the Vendor's organization
of such Vendor employees; and
iii. State the employing State Agency, individual’s title at that State Agency, and termination date.
i) Vendor’s Additional Terms and Conditions
j) Errata and Exceptions, if any
k) Copy of Vendor's License and Maintenance Agreements
l) Other Supporting Material Including Technical System Documentation
m) Training and Other Materials, Samples or Examples
n) Within each section of their proposal, Vendors should address the items in the order in which they
appear in this RFP. Forms, if any provided in the RFP, must be completed and included in the
appropriate section of the proposal. All discussion of proposed costs, rates, or expenses must be
presented with the cost response.
8) Any proposal that does not adhere to these requirements may be deemed non-responsive and rejected on
that basis.
9) Vendors may attach other materials that they feel may improve the quality of their responses. However,
these materials should be included as items in a separate appendix.

Section VII. North Carolina Information Technology Procurement Office General
Terms and Conditions for Goods and Related Services
Definitions: As used herein;
Purchasing State Agency or Agency shall mean the Agency purchasing the goods or services, together with End Users
that may elect to contract with the Vendor pursuant to Section III, Paragraph 9 of this RFP.
State shall mean the State of North Carolina, the Office of Information Technology Services as an Agency or in its
capacity as the Award Authority.
1) Standards: Manufactured items and/or fabricated assemblies comprising Deliverables shall meet all requirements of
the Occupational Safety and Health Act (OSHA), and State and federal requirements relating to clean air and water
pollution, if applicable. Vendor will provide and maintain a quality assurance system or program that includes any
Deliverables and will tender to the State only those Deliverables that have been inspected and found to conform to the
requirements of this Contract. All manufactured items and/or fabricated assemblies comprising Deliverables are
subject to operation, certification or inspection, and accessibility requirements as required by:
▪ State or Federal Regulation,
▪ The Chief Information Officer’s (CIO) policy or regulation, or
▪ Acceptance with appropriate standards of operations or uses of said Deliverables as may be shown by
identification markings or other means of the appropriate certifying standards organization.
a) Site Preparation: Vendors shall provide the Purchasing State Agency complete site requirement specifications
for the Deliverables, if any. These specifications shall ensure that the Deliverables to be installed shall operate
properly and efficiently within the site environment. The Vendor shall advise the State of any site requirements
for any Deliverables required by the State’s specifications. Any alterations or modification in site preparation
which are directly attributable to incomplete or erroneous specifications provided by the Vendor and which would
involve additional expenses to the State, shall be made at the expense of the Vendor.
b) Goods Return: Deliverables and any other goods or materials furnished by the Vendor to fulfill technical
requirements shall be in good working order and be maintained in good working order by Vendor for the duration
of the Contract; unless otherwise provided in a separate maintenance agreement or in the Solicitation
Documents. Deliverables failing to meet the State’s technical requirements shall be considered non-conforming
goods and subject to return to the Vendor for replacement at the State’s option, and at the Vendor’s expense.
The State is responsible for the return costs related to the termination of a Contract, including deinstallation, and
freight to destinations within the Continental United States; except in the case of default by the Vendor or delivery
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of non-conforming goods by Vendor. Shipping or freight charges, if any, paid by the State for non-conforming
goods will be reimbursed to the State.
c) Specifications: The apparent silence of the specifications as to any detail, or the apparent omission of detailed
description concerning any point, shall be regarded as meaning that only the best commercial practice is to
prevail and only material and workmanship of the first quality may be used. Upon any notice of noncompliance
provided by the State, Vendor shall supply proof of compliance with the specifications. Vendor must provide
written notice of its intent to deliver alternate or substitute products, goods or Deliverables. Alternate or substitute
products, goods or Deliverables may be accepted or rejected in the sole discretion of the State; and any such
alternates or substitutes must be accompanied by Vendor’s certification and evidence satisfactory to the State
that the function, characteristics, performance and endurance will be equal or superior to the original Deliverables
specified
Warranties: The Vendor warrants to the State that all items furnished will be new (unless otherwise requested in this
bid), of good material and workmanship, and agrees to replace any items which fail to comply with the specifications
by reason of defective material or workmanship under normal use, free of State’s negligence or accident for a
minimum of 90 days from date of acceptance. Such replacement shall include transportation costs free of any charge
to the State. This statement is not intended to limit any additional coverage, which may normally be associated with a
product. Vendor shall assign all applicable third party warranties for Deliverables to the Purchasing State Agency
Personnel: Vendor shall not substitute key personnel assigned to the performance of this Contract without prior
written approval by the Agency Contract Administrator. Any desired substitution shall be noticed to the Agency’s
Contract Administrator accompanied by the names and references of Vendor’s recommended substitute personnel.
The Agency will approve or disapprove the requested substitution in a timely manner. The Agency may, in its sole
discretion, terminate the services of any person providing services under this Contract. Upon such termination, the
Agency may request acceptable substitute personnel or terminate the contract services provided by such personnel.
a) Vendor personnel shall perform their duties on the premises of the State, during the State’s regular work days and
normal work hours, except as may be specifically agreed otherwise, established in the specification, or statement
of work.
b) This contract shall not prevent Vendor or any of its personnel supplied under this Contract from performing similar
services elsewhere or restrict Vendor from using the personnel provided to the State, provided that:
i)
Such use does not conflict with the terms, specifications or any amendments to this Contract, or
ii)
Such use does not conflict with any procurement law, regulation or policy or
Such use does not conflict with any non-disclosure agreement, or term thereof, by and between the State
iii)
and Vendor or Vendor’s personnel.
Subcontracting: The Vendor may subcontract the performance of required services with other Vendors or third
parties, or change subcontractors, only with the prior written consent of the contracting authority. Vendor shall
provide the State with complete copies of any agreements made by and between Vendor and all subcontractors. The
selected Vendor remains solely responsible for the performance of its subcontractors. Subcontractors, if any, shall
adhere to the same standards required of the selected Vendor. Any contracts made by the Vendor with a
subcontractor shall include an affirmative statement that the State is an intended third party beneficiary of the
contract; that the subcontractor has no agreement with the State; and that the State shall be indemnified by the
Vendor for any claim presented by the subcontractor. Notwithstanding any other term herein, Vendor shall timely
exercise its contractual remedies against any non-performing subcontractor and, when appropriate, substitute another
subcontractor.
Vendor’s Representation: Vendor warrants that qualified personnel will provide services in a professional manner.
“Professional manner” means that the personnel performing the services will possess the skill and competence
consistent with the prevailing business standards in the information technology industry. Vendor agrees that it will not
enter any agreement with a third party that might abridge any rights of the State under this Contract. Vendor will
serve as the prime Vendor under this Contract. Should the State approve any subcontractor(s), the Vendor shall be
legally responsible for the performance and payment of the subcontractor(s). Names of any third party Vendors or
subcontractors of Vendor may appear for purposes of convenience in Contract documents; and shall not limit
Vendor’s obligations hereunder. Third party subcontractors, if approved, may serve as subcontractors to Vendor.
Vendor will retain executive representation for functional and technical expertise as needed in order to incorporate
any work by third party subcontractor(s).
a) Intellectual Property. Vendor has the right to provide the Services and Deliverables without violating or infringing
any law, rule, regulation, copyright, patent, trade secret or other proprietary right of any third party. Vendor
represents that its Services and Deliverables are not the subject of any actual or threatened actions arising from,
or alleged under, any intellectual property rights of any third party.
b) Inherent Services. If any Services, Deliverables, functions, or responsibilities not specifically described in this
Contract are required for Vendor’s proper performance, provision and delivery of the Service and Deliverables
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pursuant to this Contract, or are an inherent part of or necessary sub-task included within the Service, they will be
deemed to be implied by and included within the scope of the Contract to the same extent and in the same
manner as if specifically described in the Contract. Unless otherwise expressly provided in the Contract, Vendor
will furnish all of its own necessary management, supervision, labor, facilities, furniture, computer and
telecommunications equipment, software, supplies and materials necessary for the Vendor to provide and deliver
the Services and Deliverables.
c) Vendor warrants that it has the financial capacity to perform and to continue perform its obligations under the
Contract; that Vendor has no constructive or actual knowledge of an actual or potential legal proceeding being
brought against Vendor that could materially adversely affect performance of this Contract; and that entering into
this Contract is not prohibited by any contract, or order by any court of competent jurisdiction.
d) Warranty as to Equipment; Hardware. Vendor warrants that the equipment and hardware that it provides
pursuant to this Contract shall be free from defects in materials, in good working order and be maintained in good
working order.
6) Software License (for internal embedded software, firmware and unless otherwise provided in the State’s
solicitation document, or in an attachment hereto): Deliverables comprising goods, equipment or products
(hardware) may contain software for internal operation, or as embedded software or firmware that is generally not sold
or licensed as a severable software product. Software may be provided on separate media, such as floppy diskettes
or CD-ROM, or may be included within the hardware at or prior to delivery. Such software is proprietary, copyrighted,
and may also contain valuable trade secrets and may be protected by patents. Vendor grants the State a license to
use the Code (or any replacement provided) on, or in conjunction with, only the Deliverables purchased, or with any
system identified in the solicitation documents. The State shall have a worldwide, nonexclusive, non-sublicensable
license to use such software and/or documentation for its internal use. The State may make and install copies of the
software to support the authorized level of use. Provided, however that if the hardware is inoperable, the software
may be copied for temporary use on other hardware. The State shall promptly affix to any such copy the same
proprietary and copyright notices affixed to the original. The State may make one copy of the software for archival,
back-up or disaster recovery purposes. The license set forth in this Paragraph shall terminate immediately upon the
State’s discontinuance of the use of the equipment on which the software is installed. The software may be
transferred to another party only with the transfer of the hardware. If the hardware is transferred, the State shall i)
destroy all software copies made by the State, ii) deliver the original or any replacement copies of the software to the
transferee, and iii) notify the transferee that title and ownership of the software and the applicable patent, trademark,
copyright, and other intellectual property rights shall remain with Vendor, or Vendor’s licensors. The State shall not
disassemble, decompile, reverse engineer, modify, or prepare derivative works of the embedded software, unless
permitted under the solicitation documents.
7) Maintenance/Support Services: Unless otherwise provided in the State’s solicitation document, or in an
attachment hereto, for the first year and all subsequent Contract years, Vendor agrees to provide the following
services for the current version and one previous version of any Software provided with the Deliverables, commencing
upon installation of the Deliverables or delivery of the Software:
a) Error Correction. Upon notice by State of a problem with the Software (which problem can be verified), Vendor
shall use reasonable efforts to correct or provide a working solution for the problem. The State shall comply with
all reasonable instructions or requests of Vendor in attempts to correct an error or defect in the Program. Vendor
and the State shall act promptly and in a reasonably timely manner in communicating error or problem logs, other
related information, proposed solutions or workarounds, and any action as may be necessary or proper to obtain
or affect maintenance services under this Paragraph.
b) Vendor shall notify the State of any material errors or defects in the Deliverables known, or made known to
Vendor from any source during the Contract term that could cause the production of inaccurate or otherwise
materially incorrect, results. Vendor shall initiate actions as may be commercially necessary or proper to effect
corrections of any such errors or defects.
c) Updates. Vendor shall provide to the State, at no additional charge, all new releases and bug fixes (collectively
referred to as “Changes”) for any Software Deliverable developed or published by Vendor and made generally
available to its other customers at no additional charge. All such Updates shall be a part of the Program and
Documentation and, as such, be governed by the provisions of this Contract.
d) Telephone Assistance. Vendor shall provide the State with telephone access to technical support engineers for
assistance in the proper installation and use of the Hardware and/or Software, and to report and resolve
Hardware and/or Software problems on a twenty-four hours a day, seven days a week x7x365 basis. Vendor shall
respond to the telephone requests for maintenance service, within four (4) hours for calls made at any time.
8) Travel Expenses: All travel expenses should be included in the Vendor’s proposed costs. Separately stated
travel expenses will not be reimbursed. In the event that the Vendor may be eligible to be reimbursed for travel
expenses arising under the performance of this Contract, reimbursement will be at the out-of-state rates set forth in
GS §138-6; as amended from time to time. Vendor agrees to use the lowest available airfare not requiring a weekend
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stay and to use the lowest available rate for rental vehicles. All Vendor incurred travel expenses shall be billed on a
monthly basis, shall be supported by receipt and shall be paid by the State within thirty (30) days after invoice
approval. Travel expenses exceeding the foregoing rates shall not be paid by the State. The State will reimburse
travel allowances only for days on which the Vendor is required to be in North Carolina performing services under this
Contract.
Governmental Restrictions: In the event any restrictions are imposed by governmental requirements that
necessitate alteration of the material, quality, workmanship, or performance of the Deliverables offered prior to
delivery thereof, the Vendor shall provide written notification of the necessary alteration(s) to the Agency Contract
Administrator. The State reserves the right to accept any such alterations, including any price adjustments
occasioned thereby, or to cancel the Contract. The State may advise Vendor of any restrictions or changes in
specifications required by North Carolina legislation, rule or regulatory authority that require compliance by the State.
In such event, Vendor shall use its best efforts to comply with the required restrictions or changes. If compliance
cannot be achieved by the date specified by the State, the State may terminate this Contract and compensate Vendor
for sums due under the Contract.
Prohibition Against Contingent Fees and Gratuities: Vendor warrants that it has not paid, and agrees not to pay,
any bonus, commission, fee, or gratuity to any employee or official of the State for the purpose of obtaining any
contract or award issued by the State. Vendor further warrants that no commission or other payment has been or will
be received from or paid to any third party contingent on the award of any contract by the State, except as shall have
been expressly communicated to the State Purchasing Agent in writing prior to acceptance of the Contract or award in
question. Each individual signing below warrants that he or she is duly authorized by their respective Party to sign
this Contract and bind the Party to the terms and conditions of this Contract. Vendor and their authorized signatory
further warrant that no officer or employee of the State has any direct or indirect financial or personal beneficial
interest, in the subject matter of this Contract; obligation or contract for future award of compensation as an
inducement or consideration for making this Contract. Subsequent discovery by the State of non-compliance with
these provisions shall constitute sufficient cause for immediate termination of all outstanding contracts. Violations of
this provision may result in debarment of the Vendor(s) as permitted by 9 NCAC 06B.1207, or other provision of law.
Availability of Funds: Any and all payments to Vendor are expressly contingent upon and subject to the
appropriation, allocation and availability of funds to the Agency for the purposes set forth in this Contract. If this
Contract or any Purchase Order issued hereunder is funded in whole or in part by federal funds, the Agency’s
performance and payment shall be subject to and contingent upon the continuing availability of said federal funds for
the purposes of the Contract or Purchase Order. If the term of this Contract extends into fiscal years, subsequent to
that in which it is approved, such continuation of the Contract is expressly contingent upon the appropriation,
allocation and availability of funds by the N.C. Legislature for the purposes set forth in the Contract. If funds to effect
payment are not available, the Agency will provide written notification to Vendor. If the Contract is terminated under
this paragraph, Vendor agrees to take back any affected Deliverables and software not yet delivered under this
Contract, terminate any services supplied to the Agency under this Contract, and relieve the Agency of any further
obligation thereof. The State shall remit payment for Deliverables and services accepted prior to the date of the
aforesaid notice in conformance with the payment terms.
Payment Terms: Payment terms are Net 30 days after receipt of correct invoice or acceptance of the Deliverables,
whichever is later; unless a period of more than thirty (30) days is required by the Agency. The Purchasing State
Agency is responsible for all payments under the Contract. No additional charges to the Agency will be permitted
based upon, or arising from, the Agency’s use of a Business Procurement Card. The State may exercise any and all
rights of Set Off as permitted in Chapter 105A-1 et. seq. of the N.C. General Statutes and applicable Administrative
Rules. Upon Vendor’s written request of not less than 30 days and approval by the State or Agency , the Agency
may:
a) Forward the Vendor’s payment check(s) directly to any person or entity designated by the Vendor; or
b) Include any person or entity designated in writing by Vendor as a joint payee on the Vendor’s payment
check(s); however,
c) In no event shall such approval and action obligate the State to anyone other than the Vendor and the Vendor
shall remain responsible for fulfillment of all Contract obligations.
d) Payment terms between End Users and the Vendor shall be as negotiated by separate agreement between
the Vendor and the individual End User. NCDPI shall not be a party to these separate agreements and shall
not be responsible for payments under these agreements.
Acceptance Criteria: In the event acceptance of Deliverables is not described in additional Contract documents, the
State shall have the obligation to notify Vendor, in writing ten calendar days following delivery or installation of any
Deliverable described in the Contract if it is not acceptable. The notice shall specify in reasonable detail the reason(s)
a deliverable is unacceptable. Acceptance by the State shall not be unreasonably withheld; but may be conditioned
or delayed as required for installation and/or testing of Deliverables. Final acceptance is expressly conditioned upon
completion of all applicable inspection and testing procedures. Should the Deliverables fail to meet any specifications
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or acceptance criteria the State may exercise any and all rights hereunder, including such rights provided by the
Uniform Commercial Code as adopted in North Carolina. Deliverables discovered to be defective or failing to conform
to the specifications may be rejected upon initial inspection or at any later time if the defects contained in the
Deliverables or non-compliance with the specifications was not reasonably ascertainable upon initial inspection. If the
Vendor fails to promptly cure the defect or replace the Deliverables, the State reserves the right to cancel the
Purchase Order, contract with a different Vendor, and to invoice the original Vendor for any differential in price over
the original Contract price. When Deliverables are rejected, the Vendor must remove the rejected Deliverables from
the premises of the State Agency within seven (7) calendar days of notification, unless otherwise agreed by the State
Agency. Rejected items may be regarded as abandoned if not removed by Vendor as provided herein.
Equal Employment Opportunity: Vendor shall comply with all Federal and State requirements concerning fair
employment and employment of the disabled, and concerning the treatment of all employees without regard to
discrimination by reason of race, color, religion, sex, national origin or physical disability
Inspection at Vendor’s Site: The State reserves the right to inspect, during Vendor’s regular business hours at a
reasonable time, upon notice of not less than two (2) weeks, and at its own expense, the prospective Deliverables
comprising equipment or other tangible goods, or the plant or other physical facilities of a prospective Vendor prior to
Contract award, and during the Contract term as necessary or proper to ensure conformance with the
specifications/requirements and their adequacy and suitability for the proper and effective performance of the
Contract.
Advertising/Press Release: The Vendor absolutely shall not publicly disseminate any information concerning the
Contract without prior written approval from the State or its Agent. For the purpose of this provision of the Contract,
the Agent is the Purchasing Agency Contract Administrator unless otherwise named in the solicitation documents.
Confidentiality: All responses to the RFP become a matter of public record at the time of award. In accordance with
9 NCAC 06B.0103, 06B.0207 and 06B.1001 and to promote maximum competition in the State competitive bidding
process, the State may maintain the confidentiality of certain types of information described in N.C. Gen. Stat. §132-1
et. seq. Such information may include trade secrets defined by N.C. Gen. Stat. §66-152 and other information
exempted from the Public Records Act pursuant to N.C. Gen. Stat. §132-1.2. Vendor may designate appropriate
portions of its response as confidential, consistent with and to the extent permitted under the Statutes and Rules set
forth above, by marking the top and bottom of pages containing confidential information with a legend in boldface type
“CONFIDENTIAL”. By so marking any page, the Vendor warrants that it has formed a good faith opinion, having
received such necessary or proper review by counsel and other knowledgeable advisors, that the portions marked
confidential meet the requirements of the Rules and Statutes set forth above. However, under no circumstances
shall price information be designated as confidential. The State may serve as custodian of Vendor’s confidential
information and not as an arbiter of claims against Vendor’s assertion of confidentiality. If an action is brought
pursuant to N.C. Gen. Stat. §132-9 to compel the State to disclose information marked confidential, the Vendor
agrees that it will intervene in the action through its counsel and participate in defending the State, including any
public official(s) or public employee(s). The Vendor agrees that it shall hold the State and any official(s) and
individual(s) harmless from any and all damages, costs, and attorneys’ fees awarded against the State in the action.
The State agrees to promptly notify the Vendor in writing of any action seeking to compel the disclosure of Vendor’s
confidential information. The State shall have the right, at its option and expense, to participate in the defense of the
action through its counsel. The State shall have no liability to Vendor with respect to the disclosure of Vendor’s
confidential information ordered by a court of competent jurisdiction pursuant to N.C. Gen. Stat. §132-9 or other
applicable law.
Care of Information: Vendor agrees to use commercial best efforts to safeguard and protect any data, documents,
files, and other materials received from the State or the Agency during performance of any contractual obligation from
loss, destruction or erasure.
a) Vendor warrants that all its employees and any approved third party Vendors or subcontractors are subject to
a non-disclosure and confidentiality agreement enforceable in North Carolina. Vendor will, upon request of
the State, verify and produce true copies of any such agreements. Production of such agreements by Vendor
may be made subject to applicable confidentiality, non-disclosure or privacy laws; provided that Vendor
produces satisfactory evidence supporting exclusion of such agreements from disclosure under the N.C.
Public Records laws in NCGS §132-1 et. seq. The State may, in its sole discretion, provide a non-disclosure
and confidentiality agreement satisfactory to the State for Vendor’s execution. The State may exercise its
rights under this subparagraph as necessary or proper, in its discretion, to comply with applicable security
regulations or statutes including, but not limited to 26 USC 6103 and IRS Publication 1075, (Tax Information
Security Guidelines for Federal, State, and Local Agencies), HIPAA, 42 USC 1320(d) (Health Insurance
Portability and Accountability Act), any implementing regulations in the Code of Federal Regulations, and any
future regulations imposed upon the Office of Information Technology Services or the N.C. Department of
Revenue pursuant to future statutory or regulatory requirements.
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19) Nondisclosure: Vendor agrees and specifically warrants that it, its officers, directors, principals and employees, and
any subcontractors, shall hold all information received during performance of this Contract in the strictest confidence
and shall not disclose the same to any third party without the express written approval of the State.
20) Deliverables: Deliverables, as used herein, shall comprise all project materials, including goods, software licenses,
data, and documentation created during the performance or provision of services hereunder. Deliverables are the
property of the State of North Carolina. Proprietary Vendor materials licensed to the State shall be identified to the
State by Vendor prior to use or provision of services hereunder and shall remain the property of the Vendor.
Embedded software or firmware shall not be a severable Deliverable. Deliverables include "Work Product" and
means any expression of Licensor’s findings, analyses, conclusions, opinions, recommendations, ideas, techniques,
know-how, designs, programs, enhancements, and other technical information; but not source and object code or
software. All Software source and object code is the property of Licensor and is licensed nonexclusively to the State,
at no additional license fee, pursuant to the terms of the software license contained herein, and in the Supplemental
Terms and Conditions for Software and Services or the License Agreement if incorporated in the Solicitation
Documents.
21) Late Delivery, Back Order: Vendor shall advise the Agency contact person or office immediately upon determining
that any Deliverable will not, or may not, be delivered at the time or place specified. Together with such notice,
Vendor shall state the projected delivery time and date. In the event the delay projected by Vendor is unsatisfactory,
the Agency shall so advise Vendor and may proceed to procure substitute Deliverables or services.
22) Patent, Copyright, and Trade Secret Protection:
a) Vendor has created, acquired or otherwise has rights in, and may, in connection with the performance of
services for the State, employ, provide, create, acquire or otherwise obtain rights in various concepts, ideas,
methods, methodologies, procedures, processes, know-how, techniques, models, templates and general
purpose consulting and software tools, utilities and routines (collectively, the “Vendor Technology”). To the
extent that any Vendor Technology is contained in any of the Deliverables including any derivative works, the
Vendor hereby grants the State a royalty-free, fully paid, worldwide, perpetual, non-exclusive license to use
such Vendor Technology in connection with the Deliverables for the State’s purposes.
b) Vendor shall not acquire any right, title and interest in and to the copyrights for goods, any and all software,
technical information, specifications, drawings, records, documentation, data or derivative works thereof, or
other work products provided by the State to Vendor. The State hereby grants Vendor a royalty-free, fully
paid, worldwide, perpetual, non-exclusive license for Vendor’s internal use to non-confidential Deliverables
first originated and prepared by the Vendor for delivery to the State.
c) The Vendor, at its own expense, shall defend any action brought against the State to the extent that such
action is based upon a claim that the services or Deliverables supplied by the Vendor, or the operation of
such Deliverables pursuant to a current version of Vendor-supplied software, infringes a patent, or copyright
or violates a trade secret in the United States. The Vendor shall pay those costs and damages finally
awarded against the State in any such action. Such defense and payment shall be conditioned on the
following:
i) That the Vendor shall be notified within a reasonable time in writing by the State of any such claim;
and,
ii) That the Vendor shall have the sole control of the defense of any action on such claim and all
negotiations for its settlement or compromise provided, however, that the State shall have the option
to participate in such action at its own expense.
d) Should any services or software supplied by Vendor, or the operation thereof become, or in the Vendor’s
opinion are likely to become, the subject of a claim of infringement of a patent, copyright, or a trade secret in
the United States, the State shall permit the Vendor, at its option and expense, either to procure for the State
the right to continue using the goods/hardware or software, or to replace or modify the same to become
noninfringing and continue to meet procurement specifications in all material respects. If neither of these
options can reasonably be taken, or if the use of such goods/hardware or software by the State shall be
prevented by injunction, the Vendor agrees to take back such goods/hardware or software, and refund any
sums the State has paid Vendor less any reasonable amount for use or damage and make every reasonable
effort to assist the State in procuring substitute Deliverables. If, in the sole opinion of the State, the return of
such infringing Deliverables makes the retention of other items of Deliverables acquired from the Vendor
under this Contract impractical, the State shall then have the option of terminating the Contract, or applicable
portions thereof, without penalty or termination charge. The Vendor agrees to take back such Deliverables
and refund any sums the State has paid Vendor less any reasonable amount for use or damage.
e) Vendor will not be required to defend or indemnify the State if any claim by a third party against the State for
infringement or misappropriation (i) results from the State’s alteration of any Vendor-branded product or
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Deliverable, or (ii) results from the continued use of the good(s) or Services and Deliverables after receiving
notice they infringe a trade secret of a third party.
f) Nothing stated herein, however, shall affect Vendor's ownership in or rights to its preexisting intellectual
property and proprietary rights.
Access to Persons and Records: Pursuant to N.C. General Statute 147-64.7, the Agency, the State Auditor,
appropriate federal officials, and their respective authorized employees or agents are authorized to examine all books,
records, and accounts of the Vendor insofar as they relate to transactions with any department, board, officer,
commission, institution, or other Agency of the State of North Carolina pursuant to the performance of this Contract or
to costs charged to this Contract. The Vendor shall retain any such books, records, and accounts for a minimum of
three (3) years after the completion of this Contract. Additional audit or reporting requirements may be required by
any Agency, if in the Agency’s opinion, such requirement is imposed by federal or state law or regulation.
Assignment: Vendor may not assign this Contract or its obligations hereunder except as permitted by 09 NCAC
06B.1003 and this Paragraph. Vendor shall provide reasonable notice of not less than thirty (30) days prior to any
consolidation, acquisition, or merger. Any assignee shall affirm this Contract attorning to the terms and conditions
agreed, and that Vendor shall affirm that the assignee is fully capable of performing all obligations of Vendor under
this Contract. An assignment may be made, if at all, in writing by the Vendor, Assignee and the State setting forth the
foregoing obligation of Vendor and Assignee.
Insurance Coverage: During the term of the Contract, the Vendor at its sole cost and expense shall provide
commercial insurance of such type and with such terms and limits as may be reasonably associated with the
Contract. As a minimum, the Vendor shall provide and maintain the following coverage and limits:
a) Worker’s Compensation - The Vendor shall provide and maintain Worker’s Compensation Insurance, as
required by the laws of North Carolina, as well as employer’s liability coverage with minimum limits of
$100,000.00, covering all of Vendor’s employees who are engaged in any work under the Contract. If any
work is sublet, the Vendor shall require the subcontractor to provide the same coverage for any of his
employees engaged in any work under the Contract ; and
b) Commercial General Liability - General Liability Coverage on a Comprehensive Broad Form on an
occurrence basis in the minimum amount of $2,000,000.00 Combined Single Limit (Defense cost shall be in
excess of the limit of liability); and
c) Automobile - Automobile Liability Insurance, to include liability coverage, covering all owned, hired and nonowned vehicles, used in connection with the Contract. The minimum combined single limit shall be
$500,000.00 bodily injury and property damage; $500,000.00 uninsured/under insured motorist; and
$5,000.00 medical payment; and
d) Providing and maintaining adequate insurance coverage described herein is a material obligation of the
Vendor and is of the essence of this Contract. All such insurance shall meet all laws of the State of North
Carolina. Such insurance coverage shall be obtained from companies that are authorized to provide such
coverage and that are authorized by the Commissioner of Insurance to do business in North Carolina. The
Vendor shall at all times comply with the terms of such insurance policies, and all requirements of the insurer
under any such insurance policies, except as they may conflict with existing North Carolina laws or this
Contract. The limits of coverage under each insurance policy maintained by the Vendor shall not be
interpreted as limiting the Vendor’s liability and obligations under the Contract.
Dispute Resolution: The parties agree that it is in their mutual interest to resolve disputes informally. A claim by the
Vendor shall be submitted in writing to the Agency Contract Administrator for decision. A claim by the State shall be
submitted in writing to the Vendor’s Contract Administrator for decision. The Parties shall negotiate in good faith and
use all reasonable efforts to resolve such dispute(s). During the time the Parties are attempting to resolve any
dispute, each shall proceed diligently to perform their respective duties and responsibilities under this Contract. If a
dispute cannot be resolved between the Parties within thirty (30) days after delivery of notice, either Party may elect to
exercise any other remedies available under this Contract, or at law. This term shall not constitute an agreement by
either party to mediate or arbitrate any dispute.
Default: In the event any Deliverable furnished by the Vendor during performance of any Contract term fails to
conform to any material requirement of the Contract specifications, notice of the failure is provided by the State and, if
the failure is not cured within , or Vendor fails to meet the requirements of Paragraph 13) herein, the State may cancel
and procure the articles or services from other sources; holding Vendor liable for any excess costs occasioned
thereby, subject only to the limitations provided in Paragraphs 28) and 29) and the obligation to informally resolve
disputes as provided in Paragraph 24) of these Terms and Conditions. Default may be cause for debarment as
provided in 09 NCAC 06B.1206. The State reserves the right to require performance guaranties pursuant to 09 NCAC
06B.1207 from the Vendor without expense to the State. The rights and remedies of the State provided above shall
not be exclusive and are in addition to any other rights and remedies provided by law or under the Contract.
a) If Vendor fails to deliver Deliverables within the time required by this Contract, the State may provide written
notice of said failure to Vendor, and by such notice require payment of a penalty.
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28)

29)

30)

31)

b) Should the State fail to perform any of its obligations upon which Vendor’s performance is conditioned,
Vendor shall not be in default for any delay, cost increase or other consequences due to the State’s failure.
Vendor will use reasonable efforts to mitigate delays, costs or expenses arising from assumptions in the
Vendor’s bid documents that prove erroneous or are otherwise invalid. Any deadline that is affected by any
such failure in assumptions or performance by the State shall be extended by an amount of time reasonably
necessary to compensate for the effect of such failure.
c) Vendor shall provide a plan to cure any default if requested by the State. The plan shall state the nature of
the default, the time required for cure, any mitigating factors causing or tending to cause the default, and such
other information as the Vendor may deem necessary or proper to provide.
Waiver of Default: Waiver by either party of any default or breach by the other Party shall not be deemed a waiver of
any subsequent default or breach and shall not be construed to be a modification or novation of the terms of this
Contract, unless so stated in writing and signed by authorized representatives of the Agency and the Vendor, and
made as an amendment to this Contract pursuant to Paragraph 40) herein below.
Termination: Any notice or termination made under this Contract shall be transmitted via US Mail, Certified Return
Receipt Requested. The period of notice for termination shall begin on the day the return receipt is signed and dated.
a) The parties may mutually terminate this Contract by written agreement at any time.
b) The State may terminate this Contract, in whole or in part, pursuant to Paragraph 25), or pursuant to the
Special Terms and Conditions in the Solicitation Documents, if any, or for any of the following:
i) Termination for Cause: In the event any goods, software, or service furnished by the Vendor during
performance of any Contract term fails to conform to any material requirement of the Contract, and the
failure is not cured within the specified time after providing written notice thereof to Vendor, the State may
cancel and procure the articles or services from other sources; holding Vendor liable for any excess costs
occasioned thereby, subject only to the limitations provided in Paragraphs 28) and 29) herein. The rights
and remedies of the State provided above shall not be exclusive and are in addition to any other rights
and remedies provided by law or under the Contract. Vendor shall not be relieved of liability to the State
for damages sustained by the State arising from Vendor’s breach of this Contract; and the State may, in
its discretion, withhold any payment due as a setoff until such time as the damages are finally determined
or as agreed by the parties. Voluntary or involuntary Bankruptcy or receivership by Vendor shall be
cause for termination.
ii) Termination for Convenience without Cause: The State may terminate service and indefinite quantity
contracts, in whole or in part by giving thirty (30) days prior notice in writing to the Vendor. Vendor shall
be entitled to sums due as compensation for Deliverables provided and services performed in
conformance with the Contract. In the event the Contract is terminated for the convenience of the State,
the Agency will pay for all work performed and products delivered in conformance with the Contract up to
the date of termination.
Limitation of Vendor’s Liability:
a) Where Deliverables are under the State’s exclusive management and control, the Vendor shall not be liable
for direct damages caused by the State’s failure to fulfill any State responsibilities of assuring the proper use,
management and supervision of the Deliverables and programs, audit controls, operating methods, office
procedures, or for establishing all proper checkpoints necessary for the State’s intended use of the
Deliverables.
b) The Vendor’s liability for damages to the State for any cause whatsoever, and regardless of the form of
action, whether in contract or in tort, shall be limited to two times the value of the Contract.
c) The foregoing limitation of liability shall not apply to the payment of costs and damage awards referred to in
the Paragraph entitled "Patent, Copyright, and Trade Secret Protection", to claims covered by other specific
provisions calling for liquidated damages or specifying a different limit of liability, or to claims for injury to
persons or damage to property caused by Vendor’s negligence or willful or wanton conduct. This limitation of
liability does not apply to the receipt of court costs or attorney’s fees that might be awarded by a court in
addition to damages after litigation based on this Contract.
Vendor’s Liability for Injury to Persons or Damage to Property:
a) The Vendor shall be liable for damages arising out of personal injuries and/or damage to real or tangible
personal property of the State, employees of the State, persons designated by the State for training, or
person(s) other than agents or employees of the Vendor, designated by the State for any purpose, prior to,
during, or subsequent to delivery, installation, acceptance, and use of the Deliverables either at the Vendor’s
site or at the State’s place of business, provided that the injury or damage was caused by the fault or
negligence of the Vendor.
b) The Vendor agrees to indemnify, defend and hold the Agency and the State and its Officers, employees,
agents and assigns harmless from any liability relating to personal injury or injury to real or personal property
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32)

33)

34)

35)
36)
37)

38)

of any kind, accruing or resulting to any other person, firm or corporation furnishing or supplying work,
services, materials or supplies in connection with the performance of this contract, whether tangible or
intangible, arising out of the ordinary negligence, willful or wanton negligence, or intentional acts of the
Vendor, its officers, employees, agents, assigns or subcontractors, in the performance of this Contract.
c) Vendor shall not be liable for damages arising out of or caused by an alteration or an attachment not made or
installed by the Vendor, or for damage to alterations or attachments that may result from the normal operation
and maintenance of the Vendor’s goods.
General Indemnity: The Vendor shall hold and save the State, its officers, agents and employees, harmless from
liability of any kind, including all claims and losses, with the exception of consequential damages, accruing or resulting
to any other person, firm or corporation furnishing or supplying work, services, materials or supplies in connection with
the performance of this Contract. The foregoing indemnification and defense by the Vendor shall be conditioned upon
the following:
a) The Agency shall give Vendor written notice within thirty (30) days after it has actual knowledge of any such
claim(s) or action(s) filed; and
b) The Vendor shall have the sole control of the defense of any such claim(s) or action(s) filed and of all
negotiations relating to settlement or compromise thereof, provided, however, that the Agency or State shall
have the option to participate at their own expense in the defense of such claim(s) or action(s) filed.
Changes: This Contract and subsequent purchase order(s) is awarded subject to shipment of quantities, qualities,
and prices indicated by the order or Contract, and all conditions and instructions of the Contract or proposal on which
it is based. Any changes made to this Contract or purchase order proposed by the Vendor are hereby rejected unless
accepted in writing by the Agency or State Award Authority. The State shall not be responsible for Deliverables or
services delivered without a purchase order from the Agency or State Award Authority.
Stop Work Order: The State may issue a written Stop Work Order to Vendor for cause at any time requiring Vendor
to suspend or stop all, or any part, of the performance due under this Contract for a period up to ninety (90) days after
the Stop Work Order is delivered to the Vendor. The ninety (90) day period may be extended for any further period
for which the parties may agree.
a) The Stop Work Order shall be specifically identified as such and shall indicate that it is issued under this term.
Upon receipt of the Stop Work Order, the Vendor shall immediately comply with its terms and take all
reasonable steps to minimize incurring costs allocable to the work covered by the Stop Work Order during the
period of work suspension or stoppage. Within a period of ninety (90) days after a Stop Work Order is
delivered to Vendor, or within any extension of that period to which the parties agree, the State shall either:
i) Cancel the Stop Work Order, or
ii) Terminate the work covered by the Stop Work Order as provided for in the termination for default or
the termination for convenience clause of this Contract.
b) If a Stop Work Order issued under this clause is canceled or the period of the Stop Work Order or any
extension thereof expires, the Vendor shall resume work. The State shall make an equitable adjustment in
the delivery schedule, the Contract price, or both, and the Contract shall be modified, in writing, accordingly,
if:
i) The Stop Work Order results in an increase in the time required for, or in the Vendor’s cost properly
allocable to the performance of any part of this Contract, and
ii) The Vendor asserts its right to an equitable adjustment within thirty (30) days after the end of the
period of work stoppage; provided that if the State decides the facts justify the action, the State may
receive and act upon a proposal submitted at any time before final payment under this Contract.
c) If a Stop Work Order is not canceled and the work covered by the Stop Work Order is terminated in
accordance with the provision entitled Termination for Convenience of the State, the State shall allow
reasonable direct costs resulting from the Stop Work Order in arriving at the termination settlement.
d) The State shall not be liable to the Vendor for loss of profits because of a Stop Work Order issued under this
term.
Price Adjustments for Term Contracts: Reserved.
Time is of the Essence. Time is of the essence in the performance of this Contract.
Date and Time Warranty: The Vendor warrants that any Deliverable, whether hardware, firmware, middleware,
custom or commercial software, or internal components, subroutines, and interface therein which performs any date
and/or time data recognition function, calculation, or sequencing, will provide accurate date/time data and leap year
calculations. This warranty shall survive termination or expiration of the Contract.
Independent Contractors: Vendor and its employees, officers and executives, and subcontractors, if any, shall be
independent Vendors and not employees or agents of the State. This Contract shall not operate as a joint venture,
partnership, trust, agency or any other business relationship.
Page 38 of 54
Rev. 1/07/2014

39) Transportation: Transportation of Deliverables shall be FOB Destination; unless otherwise specified in the
solicitation document or purchase order. Freight, handling, hazardous material charges, and distribution and
installation charges shall be included in the total price of each item. Any additional charges shall not be honored for
payment unless authorized in writing by the Purchasing State Agency. In cases where parties, other than the Vendor
ship materials against this order, the shipper must be instructed to show the purchase order number on all packages
and shipping manifests to ensure proper identification and payment of invoices. A complete packing list must
accompany each shipment.
40) Notices: Any notices required under this Contract should be delivered to the Contract Administrator for each party.
Unless otherwise specified in the Solicitation Documents, any notices shall be delivered in writing by U.S. Mail,
Commercial Courier or by hand.
41) Titles and Headings: Titles and Headings in this Contract are used for convenience only and do not define, limit or
proscribe the language of terms identified by such Titles and Headings.
42) Amendment: This Contract may not be amended orally or by performance. Any amendment must be made in written
form and signed by duly authorized representatives of the State and Vendor in conformance with Paragraph 31)
herein.
43) Taxes: The State of North Carolina is exempt from Federal excise taxes and no payment will be made for any
personal property taxes levied on the Vendor or for any taxes levied on employee wages. Agencies of the State may
have additional exemptions or exclusions for federal or state taxes. Evidence of such additional exemptions or
exclusions may be provided to Vendor by Agencies, as applicable, during the term of this Contract. Applicable State
or local sales taxes shall be invoiced as a separate item.
44) Governing Laws, Jurisdiction, and Venue:
a) This Contract is made under and shall be governed and construed in accordance with the laws of the State of
North Carolina. The place of this Contract or purchase order, its situs and forum, shall be Wake County,
North Carolina, where all matters, whether sounding in contract or in tort, relating to its validity, construction,
interpretation and enforcement shall be determined. Vendor agrees and submits, solely for matters relating to
this Contract, to the jurisdiction of the courts of the State of North Carolina, and stipulates that Wake County
shall be the proper venue for all matters.
b) Except to the extent the provisions of the Contract are clearly inconsistent therewith, the applicable provisions
of the Uniform Commercial Code as modified and adopted in North Carolina shall govern this Contract. To
the extent the Contract entails both the supply of "goods" and "services," such shall be deemed "goods"
within the meaning of the Uniform Commercial Code, except when deeming such services as "goods" would
result in a clearly unreasonable interpretation.
45) Force Majeure: Neither party shall be deemed to be in default of its obligations hereunder if and so long as it is
prevented from performing such obligations as a result of events beyond its reasonable control, including without
limitation, fire, power failures, any act of war, hostile foreign action, nuclear explosion, riot, strikes or failures or
refusals to perform under subcontracts, civil insurrection, earthquake, hurricane, tornado, or other catastrophic natural
event or act of God.
46) Compliance with Laws: The Vendor shall comply with all laws, ordinances, codes, rules, regulations, and licensing
requirements that are applicable to the conduct of its business, including those of federal, state, and local agencies
having jurisdiction and/or authority. In providing Services and Deliverables, and without limiting or modifying in any
respect the Vendor’s obligations, Vendor shall comply, and shall cause each of its employees and subcontractors to
comply at all times, with State policies that are of general application to State contractors or that Vendor has
otherwise agreed to, comply with, including, without limitation, the Statewide Information Security Manual and ITS
Security Standards and Policies.
47) Severability: In the event that a court of competent jurisdiction holds that a provision or requirement of this Contract
violates any applicable law, each such provision or requirement shall be enforced only to the extent it is not in
violation of law or is not otherwise unenforceable and all other provisions and requirements of this Contract shall
remain in full force and effect. All promises, requirement, terms, conditions, provisions, representations, guarantees
and warranties contained herein shall survive the expiration or termination date unless specifically provided otherwise
herein, or unless superseded by applicable federal or State statute, including statutes of repose or limitation.
48) Federal Intellectual Property Bankruptcy Protection Act: The Parties agree that the Agency shall be entitled to all
rights and benefits of the Federal Intellectual Property Bankruptcy Protection Act, Public Law 100-506, codified at 11
U.S.C. 365(n), and any amendments thereto.
49) Electronic Procurement (Applies to all contracts that include E-Procurement and are identified as such in the
body of the solicitation document): Purchasing shall be conducted through the Statewide E-Procurement Service.
The State’s third party agent shall serve as the Supplier Manager for this E-Procurement Service. The Vendor shall
register for the Statewide E-Procurement Service within two (2) business days of notification of award in order to
receive an electronic purchase order resulting from award of this contract.
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a) The successful Vendor(s) shall pay a transaction fee of 1.75% (.0175) on the total dollar amount
(excluding sales taxes) of each purchase order issued through the Statewide E-Procurement Service.
This applies to all purchase orders, regardless of the quantity or dollar amount of the purchase order. The
transaction fee shall neither be charged to nor paid by the State, or by any State approved users of the
contract. The transaction fee shall not be stated or included as a separate item in the proposed contract or
invoice. There are no additional fees or charges to the Vendor for the services rendered by the Supplier
Manager under this contract. Vendor will receive a credit for transaction fees they paid for the purchase of
any item(s) if an item(s) is returned through no fault of the Vendor. Transaction fees are non-refundable when
an item is rejected and returned, or declined, due to the Vendor’s failure to perform or comply with
specifications or requirements of the contract.
b) Vendor, or its authorized Reseller, as applicable, will be invoiced monthly for the State’s transaction fee by the
Supplier Manager. The transaction fee shall be based on purchase orders issued for the prior month. Unless
Supplier Manager receives written notice from the Vendor identifying with specificity any errors in an invoice
within thirty (30) days of the receipt of invoice, such invoice shall be deemed to be correct and Vendor shall
have waived its right to later dispute the accuracy and completeness of the invoice. Payment of the
transaction fee by the Vendor is due to the account designated by the State within thirty (30) days after
receipt of the correct invoice for the transaction fee, which includes payment of all portions of an invoice not in
dispute. Within thirty (30) days of the receipt of invoice, Vendor may request in writing an extension of the
invoice payment due date for that portion of the transaction fee invoice for which payment of the related
goods by the governmental purchasing entity has not been received by the Vendor. If payment of the
transaction fee invoice is not received by the State within this payment period, it shall be considered a
material breach of contract. The Supplier Manager shall provide, whenever reasonably requested by the
Vendor in writing (including electronic documents), supporting documentation from the E-Procurement
Service that accounts for the amount of the invoice.
c) The Supplier Manager will capture the order from the State approved user, including the shipping and
payment information, and submit the order in accordance with the E-Procurement Service. Subsequently, the
Supplier Manager will send those orders to the appropriate Vendor on State Contract. The State or State
approved user, not the Supplier Manager, shall be responsible for the solicitation, bids received, evaluation of
bids received, award of contract, and the payment for goods delivered.
d) Vendor agrees at all times to maintain the confidentiality of its user name and password for the Statewide EProcurement Services. If a Vendor is a corporation, partnership or other legal entity, then the Vendor may
authorize its employees to use its password. Vendor shall be responsible for all activity and all charges for
such employees. Vendor agrees not to permit a third party to use the Statewide E-Procurement Services
through its account. If there is a breach of security through the Vendor’s account, Vendor shall immediately
change its password and notify the Supplier Manager of the security breach by e-mail. Vendor shall
cooperate with the state and the Supplier Manager to mitigate and correct any security breach.
50) Electronic Procurement (Applies only to Statewide Term Contracts): Reserved

North Carolina Office of Information Technology Supplemental Terms and
Conditions for Software and Services
1) Supplement: The additional terms and conditions set forth herein shall supplement the North Carolina Information
Technology Procurement Office General Terms and Conditions for Goods and Related Services. In the event of a
conflict between this Supplement and the General Terms and Conditions, or any other document, the order of
precedence shall be determined by the State’s solicitation document(s).
2) License Grant: This paragraph recites the scope of license granted, if not superseded by a separate licensing
agreement as follows:
a) Vendor grants to the State, its Agencies and lawful customers a non-exclusive, non-transferable and nonsublicensable license to use, in object code format, Vendor’s software identified in the solicitation documents,
Vendor’s Statement of Work (SOW), or an Exhibit thereto executed by the parties (“Software”), subject to the
restrictions set forth therein, such as the authorized computer system, the data source type(s), the number of
target instance(s) and the installation site. Use of the Software shall be limited to the data processing and
computing needs of the State, its Agencies and lawful customers. This license shall be perpetual unless
terminated as provided herein. The State agrees not to distribute, sell, sublicense or otherwise transfer
copies of the Software or any portion thereof. For purposes of this Agreement, a State Entity shall be defined
as any department or agency of the State of North Carolina, which is controlled by or under common control
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of the State or who is a lawful customer of the State pursuant to Article 3D of Chapter 147 of the General
Statutes.
b) Vendor shall provide all encryption or identification codes or authorizations that are necessary or proper for
the operation of the licensed Software.
c) The State shall have the right to copy the Software, in whole or in part, for use in conducting benchmark or
acceptance tests, for business recovery and disaster recovery testing or operations, for archival or emergency
purposes, for back up purposes, for use in preparing derivative works if allowed by the solicitation documents
or statements of work, or to replace a worn copy.
d) The State may modify non-personal Software in machine-readable form for its internal use in merging the
same with other software program material. Any action hereunder shall be subject to uses described in this
paragraph, the restrictions imposed by Paragraph 3, and applicable terms in the solicitation documents or
statements of work.
3) Restrictions. State’s use of the Software is restricted as follows:
a) The license granted herein is granted to the State and to any political subdivision or other entity permitted or
authorized to procure Information Technology through the Office of Information Technology. If the License
Grant and License Fees are based upon the number of Users, the number of Users may be increased at any
time, subject to the restrictions on the maximum number of Users specified in the solicitation documents.
b) No right is granted hereunder to use the Software to perform services for commercial third parties (so-called
“service bureau” uses). Services provided to other State Departments, Agencies or political subdivisions of
the State is permitted.
c) The State may not copy, distribute, reproduce, use, lease, rent or allow access to the Software except as
explicitly permitted under this Agreement, and State will not modify, adapt, translate, prepare derivative works
(unless allowed by the solicitation documents or statements of work,) decompile, reverse engineer,
disassemble or otherwise attempt to derive source code from the Software or any internal data files generated
by the Software.
d) State shall not remove, obscure or alter Vendor’s copyright notice, trademarks, or other proprietary rights
notices affixed to or contained within the Software.
4) Vendor’s Retained Rights: Subject only to the rights granted to State hereunder, Vendor retains all right, title and
interest in and to the Software and all copies of the Software, including without limitation all modifications,
enhancements, upgrades and new versions with respect to any of the foregoing, all patent rights, copyrights and trade
secret rights embodying any of the foregoing, and all know-how, concepts, inventions and ideas related to the
foregoing. State shall provide Vendor with access to State’s facilities, at reasonable times and upon reasonable
notice, to verify State’s compliance with the terms of this Agreement.
5) Support or Maintenance Services: This paragraph recites the scope of maintenance services due under the license
granted, if not superseded by a separate licensing and maintenance agreement or as may be stated in the solicitation
documents. Subject to payment of a Support Service or Maintenance Fee stated in the solicitation documents for the
first year and all subsequent years, if requested by the State, Vendor agrees to provide the following support services
(“Support Services”) for the current version and one previous version of the Software commencing upon delivery of
the Software:
a) Error Correction: If the error conditions reported by the State pursuant to the General Terms and Conditions
are not corrected in a timely manner, the State may request a replacement copy of the licensed Software from
Vendor. In such event, Vendor shall then deliver a replacement copy, together with corrections and updates,
of the licensed Software within 24 hours of the State’s request at no added expense to the State.
b) Other Agreement: This Paragraph 5 may be superseded by agreement provided that: Support and
maintenance services shall be fully described in a separate agreement annexed hereto and incorporated
herein.
c) Temporary Extension of License: If any licensed Software or CPU/computing system on which the
Software is installed fails to operate or malfunctions, the term of the license granted shall be temporarily
extended to another CPU selected by the State and continue until the earlier of:
i)
Return of the inoperative CPU to full operation, or
ii)
Termination of the license.
d) Encryption Code: Vendor shall provide any temporary encryption code or authorization necessary or proper
for operation of the licensed Software under the foregoing temporary license. The State will provide notice by
expedient means, whether by telephone, e-mail or facsimile of any failure under this paragraph. On receipt of
such notice, Vendor shall issue any temporary encryption code or authorization to the State within twenty-four
(24) hours; unless otherwise agreed.
e) Updates. Vendor shall provide to the State, at no additional charge, all new releases and bug fixes
(collectively referred to as “Updates”) for any Software Deliverable developed or published by Vendor and
made generally available to its other customers at no additional charge. All such Updates shall be a part of
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the Program and Documentation and, as such, be governed by the provisions of this Contract.
Telephone Assistance: Vendor shall provide the State with telephone access to technical support engineers
for assistance in the proper installation and use of the Hardware and/or Software, and to report and resolve
Hardware and/or Software problems on a twenty-four hours a day, seven days a week x7x365 basis. Vendor
shall respond to the telephone requests for maintenance service, within four (4) hours for calls made at any
time.
Termination of Support or Maintenance: If the State fails to pay Support or Maintenance Services for the Software
or choose not to pay for Support or Maintenance Services, the State may continue to use the Software pursuant to the
license granted hereunder, but will not be entitled to receive routine Support Services for such Software. If the State
does not subscribe or purchase Support or Maintenance Services effective with the date of this Contract, Support or
Maintenance Services may be subsequently subscribed or purchased at any time during the term of this Contract by
payment of Support Service or Maintenance Fees at Vendor’s then current prices. During the term of this Agreement,
the State may also purchase implementation services, consulting and training from Vendor at Vendor’s then current
prices.
Program Retirement: Vendor retains the right to retire a version of the Program and stop providing Maintenance,
Updates or Services, upon providing one hundred and eighty (180) days written notice to the State of its intent to do
so. The decision to stop maintaining a version of the Program is the sole business discretion of Vendor and shall not
be deemed a breach of contract. If Vendor retires the version of the Program provided to the State and if the State
has paid all applicable annual Maintenance Fees subsequent to executing this Agreement, the State shall be entitled
to receive, at no additional charge, a newer version of the Program that supports substantially the same functionality
as the licensed version of the Program. Newer versions of the Program containing substantially increased
functionality will be made available to the State for an additional fee.
Services Provided by Vendor Applies if marked:
: Vendor shall provide the State with implementation services
as specified in a Statement of Work (“SOW”) executed by the parties. This Agreement in combination with each SOW
individually comprises a separate and independent contractual obligation from any other SOW. A breach by Vendor
under one SOW will not be considered a breach under any other SOW. The services intended hereunder are related
to the State’s implementation and/or use of one or more Software Deliverables licensed hereunder or in a separate
software license agreement between the parties (“License Agreement”).
Payment Terms: The total License Fee and the Support Service or Maintenance Fee (provided the State subscribes
or purchases such services) for the first year shall be invoiced upon delivery of the Software. The Support Service or
Maintenance Fee for subsequent contract years, if any, will be invoiced annually 60 days prior to the anniversary date
beginning each subsequent year. Increases in Vendor’s Contract price for Support Services or Maintenance shall not
exceed five percent (5%) per year following the first Contract year. Payment terms for software are Net 30 days after
receipt of correct invoice or acceptance of software, whichever is later. Payment terms for services are due and
payable the month following the month for which charges accrue, or in accordance with the contract payment
schedule. The using agency is responsible for all payments under the contract.
Acceptance: Acceptance testing is required for all Vendor supplied software unless provided otherwise in the
solicitation documents or a Statement of Work. The State may define such processes and procedures as may be
necessary or proper, in its opinion and discretion, to ensure compliance with the State’s specifications and Vendor’s
technical representations. Acceptance of software or services may be controlled by amendment hereto, or additional
terms as agreed by the parties. In the event acceptance of software or services is not described in additional contract
documents, the State shall have the obligation to notify Vendor, in writing and within a reasonable time following
installation of any software deliverable described in the contract if it is not acceptable. The notice shall specify in
reasonable detail the reason(s) a deliverable is unacceptable. Acceptance by the State shall not be unreasonably
withheld; but may be conditioned or delayed as required for installation and/or testing of software.
Warranty Terms: Notwithstanding anything in this Contract or Exhibit hereto to the contrary, Vendor shall assign
warranties for any Deliverable supplied by a third party to the State.
a) Vendor warrants that any Software or Deliverable will operate substantially in conformity with prevailing
specifications as defined by the current standard documentation (except for minor defects or errors which are
not material to the State) for a period of ninety (90) days from the date of acceptance (“Warranty Period”),
unless otherwise specified in the Solicitation Documents. If the Software does not perform in accordance with
such specifications during the Warranty Period, Vendor will use reasonable efforts to correct any deficiencies
in the Software so that it will perform in accordance with or substantially in accordance with such
specifications.
b) Vendor warrants to the best of its knowledge that:
i)
The licensed Software and associated materials do not infringe any intellectual property rights of any
third party;
ii)
There are no actual or threatened actions arising from, or alleged under, any intellectual property
f)

6)

7)

8)

9)

10)

11)
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rights of any third party;
The licensed Software and associated materials do not contain any surreptitious programming codes,
viruses, Trojan Horses, “back doors” or other means to facilitate or allow unauthorized access to the
State’s information systems.
iv)
The licensed Software and associated materials do not contain any timer, counter, lock or similar
device (other than security features specifically approved by Customer in the Specifications) that
inhibits or in any way limits the Software’s ability to operate.
c) UNLESS MODIFIED BY AMENDMENT OR THE SOLICITATION DOCUMENTS, THE WARRANTIES IN
THIS PARAGRAPH ARE IN LIEU OF ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, OR WHETHER
ARISING BY COURSE OF DEALING OR PERFORMANCE, CUSTOM, USAGE IN THE TRADE OR
PROFESSION OR OTHERWISE, INCLUDING, BUT NOT LIMITED TO, IMPLIED WARRANTIES OF
MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE, AND NO OTHER
REPRESENTATIONS OR WARRANTIES HAVE FORMED THE BASIS OF THE BARGAIN HEREUNDER.
Escrow of Code Applies if marked:
: Vendor has established an Escrow Agreement (“Escrow Agreement”) with
a third party escrow agent acceptable to the State, as required in the solicitation documents. Within thirty days from
the Effective Date of the Agreement, Vendor will add the State as a beneficiary to such Escrow Agreement. In the
event (i) this Agreement is terminated due to insolvency or the filing of involuntary bankruptcy proceedings pursuant to
Chapter 7 of the U.S. Bankruptcy Code and (ii) Vendor no longer offers support or maintenance services for the
Software (both (i) and (ii) constituting the release condition (“Release Condition”) under the Escrow Agreement), the
Software code deposited in accordance with the Escrow Agreement (the “Deposit Materials”) shall be delivered to the
State and the State shall be granted a license to use the Deposit Materials solely to repair, maintain and support the
Software licensed to State pursuant to this Agreement. The license to the Deposit Materials under this Section shall
terminate upon the termination or cure of the Release Condition.
Confidentiality: Vendor shall employ security measures and standards, including encryption technologies, as may be
necessary or proper, and as mutually agreed by the State and Vendor during performance of this Agreement. Vendor
and its agents, if any, shall not have access to any information except as required to perform Vendor’s obligations
under this Contract.
State Property and Intangibles Rights: The parties acknowledge and agree that the State shall own all right, title
and interest in and to the copyright in any and all software, technical information, specifications, drawings, records,
documentation, data and other work products first originated and prepared by the Vendor for delivery to the State (the
“Deliverables”). To the extent that any Vendor Technology is contained in any of the Deliverables, the Vendor hereby
grants the State a royalty-free, fully paid, worldwide, perpetual, non-exclusive license to use such Vendor Technology
in connection with the Deliverables for the State’s internal business purposes. Vendor shall not acquire any right, title
and interest in and to the copyrights for goods, any and all software, technical information, specifications, drawings,
records, documentation, data or derivative works thereof, or other work products provided by the State to Vendor.
The State hereby grants Vendor a royalty-free, fully paid, worldwide, perpetual, non-exclusive license to nonconfidential Deliverables first originated and prepared by the Vendor for delivery to the State.
License Rights: All licenses granted to either party include the right to make, have made, use, have used, import,
offer to sell, sell, lease or otherwise transfer any apparatus, or practice and have practiced any method and shall
include the right to grant, directly or indirectly, revocable or irrevocable sublicenses to affiliates of such party; and
nothing contained in this contract shall be deemed to grant any license under any other patents or patent applications
arising out of any other inventions of either party.
Default: If the prescribed acceptance testing stated in the Solicitation Documents or performed pursuant to Paragraph
13 of the General Terms and Conditions for Goods and Related Services is not completed successfully, the State may
request substitute Software, cancel the portion of the Contract that relates to the unaccepted Software, or continue
the acceptance testing with or without the assistance of Vendor. These options shall remain in effect until such time
as the testing is successful or the expiration of any time specified for completion of the testing. If the testing is not
completed after exercise of any of the State’s options, the State may cancel any portion of the contract related to the
failed Software and take action to procure substitute software. If the failed software (or the substituted software) is an
integral and critical part of the proper completion of the work for which the Deliverables identified in the solicitation
documents or statement of work were acquired, the State may terminate the entire contract pursuant to the Default
terms in the General Terms and Conditions.
Limitation of Liability for Software Deliverables:
a) Where equipment is under the State’s exclusive management and control, Vendor shall not be liable for any
damages caused by the State’s failure to fulfill any State responsibilities including, without limitation, those
relating to assuring the proper use, management and supervision of the equipment and programs, audit
controls, operating methods, office procedures or for establishing all property checkpoints necessary for the
State’s intended use of the machines.
iii)

12)

13)

14)

15)

16)

17)

Page 43 of 54
Rev. 1/07/2014

b) The Vendor’s liability for damages to the State for any cause whatsoever, and regardless of the form of
action, whether in contract or in tort, shall not exceed two times the value of the contract, but in no event shall
the liability for damages be less than the total value of the contract.
c) WITH THE EXCEPTIONS OF INTELLECTUAL PROPERTY RIGHTS INFRINGEMENT ACTIONS, THE
STATE’S CONSTITUTIONAL RIGHTS AS A SOVEREIGN, AND PENALTIES IMPOSED UPON THE STATE
BY ANY FEDERAL ENTITY OR EXPENDITURES OF PUBLIC FUNDS REQUIRED OR RESULTING FROM
AN OPERATIONAL FAILURE OF THE DELIVERABLE(S) OR SERVICES PROVIDED HEREUNDER, BUT
NOTWITHSTANDING ANY OTHER TERM TO THE CONTRARY CONTAINED IN THIS CONTRACT,
NEITHER PARTY NOR THEIR RESPECTIVE AFFILIATES SHALL, UNDER ANY CIRCUMSTANCES, BE
LIABLE TO THE OTHER PARTY OR ITS AFFILIATES (I) FOR ANY CLAIM BASED UPON ANY THIRD
PARTY CLAIM, (II) FOR ANY CONSEQUENTIAL, INCIDENTAL OR INDIRECT DAMAGES OF ANY
NATURE WHATSOEVER, INCLUDING, WITHOUT LIMITATION, LOST PROFITS, LOST SAVINGS OR
OTHER ECONOMIC CONSEQUENTIAL DAMAGES, WHETHER RESULTING FROM DELAYS, LOSS OF
DATA, INTERRUPTION OF SERVICE OR OTHERWISE, EVEN IF A PARTY OR ITS AFFILIATES HAVE
BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES, OR (III) FOR ANY PUNITIVE OR
EXEMPLARY DAMAGES OF ANY NATURE WHATSOEVER.
18) Vendor Obligations: In the event the State does not perform the State Obligations in a timely manner; Vendor may
revise the applicable SOW and/or amount it is charging for Services, and present it as a Change pursuant to
Paragraph 31 of the General Terms and Conditions for Goods and Related Services, or terminate this Agreement, at
Vendor’s option. For each SOW, Vendor will designate one (1) Vendor point of contact who shall be responsible for
responding to the State’s questions and issues relating to the Services. The State understands and agrees that
Vendor may subcontract with third parties to perform all or part of the Services in conformance with Paragraph 4 of
the General Terms and Conditions for Goods and Related Services.
19) Qualified Personnel: Each party shall provide sufficient, qualified, knowledgeable personnel capable of: (i)
performing obligations set forth in this Agreement and each SOW; (ii) making timely decisions necessary to move the
Services forward; (iii) participating in the project and assisting Vendor in rendering the Services; and (iv) facilitating
development, testing and implementation of Vendor software, if applicable. Vendor warrants that qualified personnel
will perform the services in a professional manner. As used in this Paragraph, “professional manner” means that the
personnel performing the services will be of a skill and competence consistent with prevailing norms of company
providers in the information technology industry.
20) Vendor shall not be responsible for any alleged breach of the foregoing Paragraph 16 that is attributable to (i) misuse
or modification of Vendor’s Software by or on behalf of the State, (ii) the State’s failure to use corrections or
enhancements made available by Vendor, (iii) the quality or integrity of data from other automated or manual systems
with which the Vendor’s Software interfaces, (iv) errors in or changes to third party software or hardware
implemented by the State or a third party (including the vendors of such software or hardware) that is not a
subcontractor of Vendor or that is not supported by the Deliverables, or (vi) the operation or use of the Vendor’s
Software not in accordance with the operating procedures developed for the Vendor’s Software or otherwise in a
manner not contemplated by this Agreement.
21) Transportation: Transportation of software shall be FOB Destination unless delivered by internet or file transfer as
agreed by the State, or otherwise specified in the solicitation document or purchase order.
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Section VIII. Attachments or Exhibits
Appendix A. - Uniform State Target for Digital Learning School Networks
This section does not constitute part of the requirements and does not require a response from vendors. This
section provides the target for which RttT funds will be allocated to any given school. LEAs may choose to
exceed these targets by using local funds, but DPI does not guarantee RttT funds beyond this baseline target.
●
●
●
●
●
●
●
●
●
●
●
●
●

1 AP per 16 students, with at least 1 AP per classroom
1 AP per 50 people allowed by fire code in cafeteria or auditorium
-67dBm RSSI in the 5GHz band in all classrooms
-73dBm RSSI in the 5GHz band at all common areas
Wireless capacity to support 1.8 devices per student simultaneously in use1
All new APs must support both 2.4GHz and 5GHz bands
Support for IEEE 802.1X authentication and future integration with IAM
Support for 30 simultaneous 720p video streams in each classroom
1 Mbps per student from client device to school building edge WAN connection
Gigabit Ethernet over CAT6A to every AP in a school building
99.95% uptime during school hours, 99.75% uptime after school hours and weekends
Per user authorization with unique key/certificate per device or user
Guest network access is filtered and rate limited to ensure it does not interfere with traffic directly
related to student learning

Under no circumstances may a school apply for E-Rate category two funds leveraged against RttT funds at a
rate that exceeds $150/student per 5 years, measured on a per school (not per LEA) basis.
Support for 2.4GHz is only required to provide interim support for legacy client devices. Over time it is
expected that all student devices will use 5GHz only.

Appendix B. - Eligible Target Schools
This section provides vendors with a listing of the schools that will be receiving RttT funds leveraged against ERate category two for 2015. Other schools, not listed here, are also able to purchase off the contracts resulting
from this RFP; however, these school specifically will be receiving RttT funds. Due to this fact, all products and
services for schools listed here must be installed and billed by September 30, 2015. Is a Microsoft Excel
Spreadsheet with 3 tabs and is located at URL: www.ncpublicschools.org/publicnotices/

Appendix C. - Vendor Response Matrix
Is a Microsoft Excel Spreadsheet with 8 tabs and is located at URL: www.ncpublicschools.org/publicnotices/

1

Calculated on per ADM basis, to include embedded devices, Chromecasts, Apple TVs, VoIP, teachers, staff and guest as well as
some level of smartphone usage by students.
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Attachment A
REQUIRED CONTRACTOR CERTIFICATIONS
INSTRUCTIONS
The person who signs this document should read the text of the statutes listed below and consult with
counsel and other knowledgeable persons before signing.
· The text of Article 2 of Chapter 64 of the North Carolina General Statutes can be found online at:
http://www.ncga.state.nc.us/EnactedLegislation/Statutes/PDF/ByArticle/Chapter_64/Article_2.pdf
· The text of G.S. 105-164.8(b) can be found online at:
http://www.ncga.state.nc.us/EnactedLegislation/Statutes/PDF/BySection/Chapter_105/GS_164164.8.pdf
· The text of G.S. 147-33.95(g) (S.L. 2013-418, s. 2.(e)) can be found online at:
http://www.ncga.state.nc.us/Sessions/2013/Bills/House/PDF/H786v6.pdf
·

The text of G.S. 143-59.1 can be found online at:
http://www.ncga.state.nc.us/EnactedLegislation/Statutes/PDF/BySection/Chapter_143/GS_14359.1.pdf
· The text of G.S. 143-59.2 can be found online at:
http://www.ncga.state.nc.us/EnactedLegislation/Statutes/PDF/BySection/Chapter_143/GS_14359.2.pdf

CERTIFICATIONS
(1)

Pursuant to G.S. 143-48.5 and G.S. 147-33.95(g), the undersigned hereby certifies that the
Vendor named below, and the Vendor’s subcontractors, comply with the requirements of Article
2 of Chapter 64 of the General Statutes, including the requirement for each employer with more
than 25 employees in North Carolina to verify the work authorization of its employees through
the federal E-Verify system.

(2)

Pursuant to G.S. 147-33.95(g), the undersigned hereby certifies that the Contractor named
below, and the Contractor’s subcontractors, complies with the requirements of Article 2 of
Chapter 64 of the NC General Statutes, including the requirement for each employer with more
than 25 employees in North Carolina to verify the work authorization of its employees through
the federal E-Verify system." E-Verify System Link: www.uscis.gov

(3)

The undersigned hereby certifies that the Contractor named below is not an “ineligible
Contractor” as set forth in G.S. 143-59.1(a) because:

(a)

Neither the Contractor nor any of its affiliates has refused to collect the use tax levied
under Article 5 of Chapter 105 of the General Statutes on its sales delivered to North
Carolina when the sales met one or more of the conditions of G.S. 105-164.8(b); and

(b)

[check one of the following boxes]
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Neither the Contractor nor any of its affiliates has incorporated or reincorporated
in a “tax haven country” as set forth in G.S. 143-59.1(c)(2) after December 31,
2001; or
The Contractor or one of its affiliates has incorporated or reincorporated in a “tax
haven country” as set forth in G.S. 143-59.1(c)(2) after December 31, 2001 but
the United States is not the principal market for the public trading of the stock of
the corporation incorporated in the tax haven country.
(4)

The undersigned hereby certifies that none of the Contractor’s officers, directors, or owners (if
the Contractor is an unincorporated business entity) has been convicted of any violation of
Chapter 78A of the General Statutes or the Securities Act of 1933 or the Securities Exchange
Act of 1934 within 10 years immediately prior to the date of the bid solicitation.

(5)

The undersigned hereby certifies further that:

(a)

He or she is a duly authorized representative of the Contractor named below;

(b)

He or she is authorized to make, and does hereby make, the foregoing certifications on
behalf of the Contractor; and

(c)

He or she understands that any person who knowingly submits a false certification may
be guilty of a Class I felony.

NAME OF VENDOR: ______________________________________________________
SIGNATURE OF AUTHORIZED AGENT: ______________________________________
TITLE OF AUTHORIZED AGENT: ____________________________________________
STATE OF _______________________
COUNTY OF _____________________
SIGNED AND SWORN TO (OR AFFIRMED) BEFORE
ME, THIS THE ____ DAY OF _______________20___.
(AFFIX OFFICIAL/NOTARY SEAL)
_____________________________________________
NOTARY PUBLIC
MY COMMISSION EXPIRES: ________________

REVISED 2-20-14
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Attachment B
ARRA Contract Provisions and Race to the Top Reporting Requirements

Section I: ARRA Contract Provisions
Section II: ARRA/Race to the Top (RttT) Reporting Requirements
Section III: RttT Vendor Activity Report and Vendor Monthly Expenditure Report
(Contacts Sarah Harris at sarah.harris@dpi.nc.gov and Jerry Bunn Jerry.Bunn@dpi.nc.gov to be sent
the Monthly Expenditure Report in Excel format via email.
Section I: ARRA Contract Provisions
By submission of a proposal, Contractor agrees to comply with the following provisions. Failure to comply with
any and all provisions herein may be cause for the contracting agency to issue a cancellation notice to a
contractor.
Reporting Requirements
The Contractor is notified that this project will be financed with American Recovery and Reinvestment Act of
2009 (hereinafter, “ARRA”) Funds. The Contractor shall ensure that all subcontracts and other contracts for
goods and services for an ARRA-funded project have the mandated provisions of this directive in their
contracts. Pursuant to Title XV, Section 1512 of the ARRA, the State shall require that the Contractor provide
reports and other employment information as evidence to document the number of jobs created or jobs
retained by this contract from the Contractor’s own workforce and any sub-contractors. No direct payment will
be made for providing said reports, as the cost for same shall be included in the various items in the contract.
Posting with the Local Employment Security Commission
In addition to any other job postings the Contractor normally utilizes, the Office of Economic Recovery &
Investment (hereinafter, “OERI”) requires that the Contractor shall post with the local Employment Security
Commission Office all positions for which he intends to hire workers as a result of being awarded this contract.
Labor and semiskilled positions must be posted for at least 48 hours before the hiring decision. All other
positions must be posted a minimum posting of five days before the hiring decision. The Contractor and any
Subcontractor shall report the new hires in the manner prescribed by the Employment Security Commission
and the OERI.
Required Contract Provision to Implement ARRA Section 902
Section 902 of the ARRA requires that each contract awarded using ARRA funds must include a provision that
provides the U.S. Comptroller General and his representatives with the authority to:
(1) examine any records of the contractor or any of its subcontractors, or any State or local agency
administering such contract, that directly pertain to, and involve transactions relating to, the contract or
subcontract; and
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(2) interview any officer or employee of the contractor or any of its subcontractors, or of any State or local
government agency administering the contract, regarding such transactions.
Accordingly, the Comptroller General and his representatives shall have the authority and rights prescribed
under Section 902 of the ARRA with respect to contracts funded with recovery funds made available under the
ARRA. Section 902 further states that nothing in 902 shall be interpreted to limit or restrict in any way any
existing authority of the Comptroller General.
Authority of the Inspector General provision
Section 1515(a) of the ARRA provides authority for any representatives of the United States Inspector General
to examine any records or interview any employee or officers working on this contract. The contractor is
advised that representatives of the Inspector General have the authority to examine any record and interview
any employee or officer of the contractor, its subcontractors or other firms working on this contract. Section
1515(b) further provides that nothing in this section shall be interpreted to limit or restrict in any way any
existing authority of an Inspector General.
Buy American provision
Section 1605 of the ARRA requires that iron, steel and manufactured goods used in public buildings or public
works projects be manufactured in the United States. Contractor agrees to abide by this provision and shall
maintain records of such purchases for inspections by authorized agents of the State of North Carolina and
federal agencies. The Contractor must obtain written exception from this provision from the agency issuing the
contract.
Wage Rate Provision
Section 1606 of the ARRA requires that all laborers and mechanics employed by contractors and
subcontractors with funds from the ARRA shall be paid wages at rates not less than the prevailing wage rate
under the Davis-Bacon Act. The contractor agrees that by the submission of a proposal in response to a
solicitation funded in whole or in part with recovery funds, continuous compliance will be maintained with the
Davis-Bacon Act.
Availability and Use of Funds
Contractors understand and acknowledge that any and all payment of funds or the continuation thereof is
contingent upon funds provided solely by ARRA or required state matching funds. Pursuant to Section 1604 of
the ARRA, contractors agree not to undertake or make progress toward any activity using recovery funds that
will lead to the development of such activity as casinos or other gambling establishments, aquariums, zoos,
golf courses, swimming pools or any other activity specifically prohibited by the Recovery Act.
Whistleblower Provisions
Contractors understand and acknowledge that Article 14 of Chapter 124, NCGS 126-84 through 126-88
(applies to the State and state employees), Article 21 of Chapter 95, NCGS 95-240 through 85-245 (applies to
anyone, including state employees), and Section 1553 of the Recovery Act (applies to anyone receiving federal
funds), provide protection to State, Federal and contract employees.
Outsourcing outside the USA without Specific Prior Approval Provision
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Contractor agrees not to use any recovery funds from a contract or any other performance agreement awarded
by the State of North Carolina, its agencies, or political subdivisions for outsourcing outside of the United
States, without specific prior written approval from the agency issuing the contract.
Federal, State and Local Tax Obligations
By submission of a proposal, contractors and subcontractors assert and self-certify that all Federal, State and
local tax obligations have been or will be satisfied prior to receiving recovery funds.
Anti-Discrimination and Equal Opportunity
Pursuant to Section 1.7 of the guidance memorandum issued by the United States Office of Management and
Budget on April 3, 2009, recovery funds must be distributed in accordance with all anti-discrimination and
equal opportunity statutes, regulations, and Executive Orders pertaining to the expenditure of funds.
Office of State Budget and Management Access to Records
OERI requires that the contractor and subcontractor agree to allow the Office of State Budget and
Management internal auditors and state agency internal auditors access to records and employees pertaining
to the performance of any contract awarded by a public agency.
Section II: ARRA/RttT Reporting Requirements
NORTH CAROLINA DEPARTMENT OF PUBLIC INSTRUCTION
ARRA/RttT CONTRACTOR REPORTING FORM
Vendor

________________________________________________

Address

________________________________________________

Contract #

_______________________________________________

$ Amount of Contract Awarded ________________________________
Reporting for Month of ______________________________________
Jobs Created or Retained:
Number of Jobs Created for month ______________
Number of Jobs Retained for month ______________
Sub-Contractor Jobs Created for month ___________
Sub-Contractor Jobs Retained for month __________

The definitions of jobs considered to be created or retained:
a.
b.

A job created is a new position created and filled, or an existing unfilled position that is filled,
that is funded by the Recovery Act;
A job retained is an existing position that is now funded by the Recovery Act.
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Using the definitions above, recipients must estimate the total number of jobs that were funded in the
quarter by the Recovery Act. A funded job is defined as one in which the wages or salaries are either
paid for or will be reimbursed with Recovery Act funding.
A job must be counted as either a job created or a job retained; it cannot be counted as both.
Additionally, only compensated employment in the United States or outlying areas should be counted.
See 74 FR 14824 for definitions.
The estimate of the number of jobs created or retained by the Recovery Act should be expressed as
“full-time equivalents” (FTE). In calculating an FTE, the number of actual hours worked in funded jobs
are divided by the number of hours representing a full work schedule for the kind of job being
estimated. These FTEs are then adjusted to count only the portion corresponding to the share of the
job funded by Recovery Act funds. Alternatively, in cases where accounting systems track the billing
of workers’ hours to Recovery Act and non-Recovery Act accounts, recipients may simply count the
number of hours funded by the Recovery Act and divide by the number of hours in a full-time
schedule.
Reporting Due Date(s):
This form must be completed and returned to us by the 10th of each month of the contract period.
MONTHLY DETAIL FOR CONTRACTOR REPORT

CONTRACT # MONTH

CONTRACTOR = C
SUB-CONTRACT = SB

Employee Name

Job Created = C
Job Retained = R

Job Title

Description of Work

ARRA/RttT Hours worked

TOTAL HOURS FUNDED IN QUARTER

Failure to submit this information will result in non-payment of contract invoices.
Submit forms to:

Financial Services Division
NC Dept. of Public Instruction
6331 Mail Service Center
Raleigh, NC 27699-6331
Attn: Sarah Harris
Sarah.harris@dpi.nc.gov
919-807-3636

*For each job entry complete the table shown below in excel format and submit the related document

Page 51 of 54
Rev. 1/07/2014

Section III:
RttT Vendor Activity Report
and
Vendor Monthly Expenditure Report
Note: Contact Joni Robbins via Email to receive an electronic copy of the Monthly Expenditure Report
Form in Excel Format
Reporting Due Date(s):
These forms must be completed and returned to us by the 10th of each month of the contract period.
Failure to submit this information will result in non-payment of contract invoices.
Submit form to:

Educator Recruitment and Development Division
NC Dept. of Public Instruction
6330 Mail Service Center
Raleigh, NC 27699-6330
Attn: RttT Project Coordinator
Email address for RttT Project Coordinator
919-807-XXXX
RttT Vendor Activity Report

Vendor Name: ________________________________________________
Contract Number: ______________________________________________
Reporting Period: ______________________________________________
Contract Amount: ______________________________________________
Part A: Please describe activities completed during the reporting period related to the contract:
RttT Vendor Activity Report Continued:
Part B: Please list all contract deliverables met for the current reporting period.

Part C: Please list any contract deliverables that have been delayed during the current reporting
period. Include any reasons for delays and strategies to overcome identified delays.
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RttT Vendor Activity Report Continued:
Part D: Please list any activities related to the contract that are planned for next month.

Part E: Were subcontractors used? Yes ____ No ____ If yes, please initial the certification below:
The Contractor ensures that all subcontracts and other contracts for goods and services for an RttT funded
project have the mandated provisions of the Office of Economic Recovery and Investment (OERI) Directive #3
in their contracts pursuant to Title XV, Section 1512 of the ARRA.
Initial Here: _________
RttT Vendor Activity Report Continued:
Part F: Were there any change orders related to this contract? Yes ____ No ____. If yes, please provide
a detailed list below to include the date, change order number, description, and dollar amount.

Part G: Using the attached spreadsheet; please identify the expenditures for the current month as
outlined in the detailed contract budget.

Part H: By signing this document, you are attesting that all information reported is accurate and
reliable to the best of your knowledge
__________________________________________
Signature, Title

________________________
Date

__________________________________________
Printed Name
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Race to the Top (RttT) Vendor Monthly Expenditure Report
<Enter Month & Year>
Vendor Contract Budget Description
Line (enter vendor detailed contract budget
line item description in this column)

Budgeted $

Monthly
Expenditures

1
2
3

% of
Budgeted Description of Expenditure
Expenditures

YTD
Expenditures

#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
Total

$0

$0

#DIV/0!

% of Budgeted
Expenditures
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!
#DIV/0!

$0

#DIV/0!
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